SUPREME COURT OF ARI ZONA

STATE OF ARI ZONA Ari zona Suprenme Court
No. CR-01-0129-AP

Appel | ee/ Cross- Appel | ant,

Mari copa County
Superior Court
No. CR1997-05555

V.
SHERMAN LEE RUTLEDGE,
Appel | ant/ Cr oss- Appel | ee,

SUPPLEMENTAL
OPI NI ON

N N N N’ N N N N N N N N N

Appeal fromthe Superior Court in Maricopa County
The Honorable Frank T. Galati, Judge

REMANDED FOR RESENTENCI NG

Janet A. Napolitano, Former Arizona Attorney General Phoeni x
Terry Goddard, Arizona Attorney General
By Kent E. Cattani, Chief Counsel,
Capital Litigation Section
and Robert L. Ellman, Assistant Attorney Ceneral
Janmes P. Beene, Assistant Attorney Ceneral
John Pressley Todd, Assistant Attorney GCeneral
Bruce M Ferg, Assistant Attorney Ceneral Tucson
Attorneys for Appellee

Robert W Doyl e Phoeni x
Attorney for Appellant

RY AN, Justice
l.
11 A jury convicted Shernman Lee Rutl edge of arned robbery,

first degree felony nurder of Ryan Harris, and attenpted second

degree nmurder of Chase Clayton. Following the jury's verdict, the



trial judge conducted a sentencing hearing to determ ne whet her any
aggravating and mtigating circunstances existed. The State
al |l eged the existence of three aggravating factors: Rutledge had
a previous conviction of a serious offense, Arizona Revised
Statutes (“A R S.”) section 13-703(F)(2) (Supp. 1996); Rutledge
commtted the nurder for pecuniary gain, A RS section 13-
703(F)(5); and he commtted the nmurder “in an especially heinous,
cruel or depraved manner.” A RS 8§ 13-703(F)(6). Before the
sentencing hearing, the trial <court ruled that the (F)(2)
aggravating circunstance was not applicabl e because the attenpted

mur der and arnmed robbery were committed contenporaneously with the

nmur der .
12 After considering the evidence, the court found that the
murder was not “especially cruel” or “especially heinous or

depraved.” A R S. 8 13-703(F)(6). Therefore, the court concl uded
that the (F)(6) aggravating factor was not proved beyond a
reasonabl e doubt. The judge did find beyond a reasonabl e doubt
that Rutledge commtted the nurder wth the expectation of
pecuniary gain. A R S. 8 13-703(F)(5). The court further found no
statutory mtigating factors and no non-statutory mtigating
factors “sufficiently substantial to call for leniency.” A RS. 8
13-703(E). The court thus sentenced Rutledge to death for the
first degree murder conviction.

13 Because Rutl edge received a death sentence, a mandatory



direct appeal was brought to this court. Ariz. R Cim P. 26.15,
31.2; A RS 8§ 13-4031 (2001). The State cross-appealed the trial
court’s ruling on the (F)(2) aggravating factor.

14 W affirmed Rutledge’ s convictions and all sentences
except the sentence of death on direct appeal. See State v.
Rut| edge, 205 Ariz. 7, 16, T 43, 66 P.3d 50, 59 (2003). Wi | e
Rut| edge’s direct appeal was pending, the United States Suprene
Court in Ring v. Arizona, 536 U S. 584, 122 S. C. 2428 (2002)
(Ring 1), held that Arizona' s capital sentencing schene viol ated
a defendant’s Sixth Anendnent right to a jury trial.?

15 In holding that Arizona's capital sentencing schene
violates the right to a jury trial guaranteed by the Sixth
Amendnent to the United States Constitution, the Suprene Court
declared that “[c]apital defendants, no less than non-capital
defendants . . . are entitled to a jury determ nation of any fact
on which the legislature conditions an increase in their nmaximm
puni shnent.” Id. at 589, 122 S. C. at 2432.

16 Followng the Suprene Court’s Ring Il decision, we
consolidated all death penalty cases in which this court had not
yet issued a direct appeal nandate to determ ne whether Ring Il

requires this court to reverse or vacate the defendants’ death

! The | egislature anended the statute requiring judge-
sentencing in capital cases. See 2002 Ariz. Sess. Laws, 5th Spec.
Sess., ch. 1, § 1.



sentences. State v. Ring, 204 Ariz. 534, 545, § 14, 65 P.3d 915,
926 (2003) (Ring II11). In Ring 111, we concluded that we wll
exam ne a deat h sentence i nposed under Arizona’s superseded capital
sentencing statutes for harmess error. 1d. at 555, { 53, 65 P.3d
at 936.

17 As a result, we ordered the parties in this case to
address the death penalty sentencing i ssues i n suppl enental briefs.
State v. Ring, Oder No. CR 97-0428-AP (July 17, 2002). Those
briefs have been filed and we now exam ne whet her Rutl edge’s death
sentence can stand in light of Ring Il. In addition, the State
filed a supplenental brief in support of its cross-appeal. Based
on our review of the record, we cannot conclude that the Ring Il
violation constituted harmess error. W also conclude that the
trial court did not err in striking the (F)(2) allegation.

(I

18 Qur previous opinion in this matter contains a detailed
account of the wunderlying facts surrounding the crines. See
Rut | edge, 205 Ariz. at 9-10, 1Y 2-12, 66 P.3d at 52-53. Briefly
summari zed, the evidence established that Rutledge shot Harris,
kKilling him and attenpted to kill Cayton. After the shootings,
Rut| edge and his brother took the Ford Explorer C ayton had been
driving.

19 Inits special verdict, the trial court found that “the

totality of the evidence, circunstantial as it my be, proves

4



beyond a reasonabl e doubt that pecuniary gain was the notive for
these crines.” Comm ssion of an offense “as consideration for the
receipt, or in expectation of the receipt . . . of anything of
pecuniary value” is an aggravating circunstance. A RS § 13-
703(F)(5).

7110 To establ i sh the pecuni ary gai n aggravati ng ci rcunst ance,
the state nust prove that “the expectation of pecuniary gain [wa]s
a notive, cause, or inpetus for the murder and not nerely a result
of the nmurder.” State v. Hyde, 186 Ariz. 252, 280, 921 P.2d 655,
683 (1996) (citing State v. Spencer, 176 Ariz. 36, 43, 859 P.2d
146, 153 (1993)). In other words, there nust be proof that “the
mur der woul d not have occurred but for the defendant’s pecuniary
notive.” Ring IlIl, 204 Ariz. at 560, § 75, 65 P.3d at 941 (citing
State v. Harding, 137 Ariz. 278, 296-97, 670 P.2d 383, 401-02
(1983) (Gordon, V.C.J., specially concurring)).

111 Proving a taking in a robbery or the existence of sone
econom c notive at sone point during the events surrounding a
mur der does not necessarily prove the notivation for a nurder
State v. Medina, 193 Ariz. 504, 513, 975 P.2d 94, 103 (1999);
State v. Geenway, 170 Ariz. 155, 164, 823 P.2d 22, 31 (1991).
Instead, it is “a highly fact intensive inquiry” requiring the
state to prove a “connection between the nurder and notive through
direct or strong circunstantial evidence.” Ringlll, 204 Ariz. at

560, T 76, 65 P.3d at 941 (citing State v. Cafez, 202 Ariz. 133,



159, T 94, 42 P.3d 564, 590 (2002)). A murder conmtted in
expectation of pecuniary gain is distinguished froma “robbery gone
bad” or a “robbery that occurs close in time to a nurder but that
constitutes a separate event for the purpose of an [(F)(5)]
determ nation.” State v. Sansing, 200 Ariz. 347, 353-54, | 14, 26
P.3d 1118, 1124-25 (2001) (citing State v. MKinney, 185 Ariz. 567,
584, 917 P.2d 1214, 1231 (1996)), vacated on other grounds, 536
U.S. 954 (2002).

112 W will find harm ess error affecting this factor only if
we are convi nced beyond a reasonabl e doubt that no reasonable jury

could fail to find that the prosecution proved pecuniary gain

beyond a reasonable doubt. Ring IIl, 204 Ariz. at 560, | 79, 65
P.3d at 941.
113 The State asserts that “[t] he evi dence was uncontroverted

that the victins were lured to the park on the pretext of obtaining
drugs, and when they arrived, Rutledge . . . attacked [the victins]
and stole the new Ford Explorer.” But the State presented no
specific testinony or evidence that Rutledge’'s notive for the
killing was pecuniary gain. One witness did testify that Rutl edge
told her that “sonething is going down.” And another testified
that one of the victins said “if you want it you can have it,”
apparently referring to the Ford Explorer.

114 The trial court found that even “[t]he sonewhat

contradictory references to what was expected to occur at the scene



of the crinme . . . bolster[ed] the conclusion that” Rutledge
commtted the nurder to take the vehicle. Nonethel ess, because the
trial court’s finding rests in part on an assessnent of wtness
credibility, “[w e cannot say, beyond a reasonable doubt, that a
jury hearing the same evidence as did the judge would have
interpreted the circunstanti al evidence or assessed the w t nesses’
credibility as did the judge.” State v. Hoskins, 204 Ariz. 572,

574, § 6, 65 P.3d 953, 955 (2003). Therefore, we conclude that the

Ring Il error as to the (F)(5) aggravating circunstance was not
har m ess.

[l
115 The State’s cross appeal asks us to reverse the tria

court’s determ nation that because the attenpted murder and arned
robbery were commtted contenporaneously with the nurder, the
aggravating factor under AR S. section 13-703(F)(2) could not be
appl i ed. Although we remand this matter for resentencing, we
address this issue because the (F)(2) factor “falls outside the
Ring Il mandate. The Sixth Anendnent does not require a jury to
determ ne the exi stence of an [(F)(2)] prior conviction.” State v.
Pandel i, 204 Ariz. 569, 571, 1 7, 65 P.3d 950, 952 (2003) (citing
Rng IIl, 204 Ariz. at 558, Y 63-64, 65 P.3d at 939).
Consequently, if the State is correct, on remand, a jury
determ nation on this factor would not be required. 1d.

116 Section 13-703(F)(2) requires proof that “[t] he def endant



was previously convicted of a serious of fense, whether preparatory
or conpleted.” According to the State, “the statute by its
unanbi guous wording requires [sic] has only two requirenents:
First, a previous conviction, and second, the conviction be for a
‘serious offense.’”? The State thus contends that a “serious
of fense” conmtted in the course of commtting a nurder can satisfy
the (F)(2) factor. The only limtation is that the conviction for
the serious offense nust be rendered before sentencing on the
nurder. See e.g., State v. Finch, 202 Ariz. 410, 417, § 33, 46
P.3d 421, 428 (2002) (holding that “[c]Jonvictions entered
simul taneously with the nurder conviction but prior to sentencing
satisfy [(F)(2)].").

117 The trial court in this case agreed that the State’s
argunent “ma[ de] good sense,” but rejected the State’s position for
the followi ng reasons: (1) State v. Getzler, 135 Ariz. 42, 659
P.2d 1 (1983), is contrary to the State’'s position and was this
court’s nost definitive pronouncenent on the issue; (2) if the
| egi sl ature had intended the (F)(2) aggravator to apply to serious
crimes commtted during the comm ssion of a nmurder it could have

expressly said so in the statute;® (3) because one purpose of the

2 A “serious offense” includes second degree nurder and
robbery. See ARS. 8§ 13-703 (H(2), (8).

3 On May 26, 2003, the legislature anended A.R S. section
13-703(F)(2) toexplicitly provide that a “serious crine” commtted
cont enporaneously with the nurder is sufficient for aggravation
under A.R S. section 13-703 (F)(2). See 2003 Ariz. Sess. Laws, 1st

8



(F)(2) aggravator is to neasure a defendant’s propensity to conmt
serious crines, “[i]t is rational to neasure such propensity by the
nunber of other tines one has engaged in such conduct rather than
by t he nunber of discreet [sic] serious crimes commtted during the
defendant’s crimnal conduct at the tinme of the subject nurder;”
and (4) the State’s interpretation of the (F)(2) aggravating factor
woul d broaden the class of death eligible defendants, contrary to
the legislative intent to narrow that class of persons.

118 In support of its contention, the State relies on two
cases, both of which we find distinguishable. Inthe first, State
v. Rogovich, the defendant was charged with four counts of first-
degree nmurder, two counts of aggravated assault, two counts of
armed robbery, and one count of wunlawful flight from a [|aw
enforcenent vehicle, all stemmng froma series of events that took
pl ace during a killing spree that spanned several hours. 188 Ariz.
38, 40, 932 P.2d 794, 796 (1997). The court held that the

convi ctions for aggravated assault and arned robbery were “previ ous

Reg. Sess., ch. 255, § 1. That provision now states:

The defendant has been or was previously convicted of a
serious offense, whether preparatory or conpleted.
Convi ctions for serious offenses commtted on the sane
occasion as the homcide, or not commtted on the sane
occasi on but consolidated for trial wth the honi cide,
shall be treated as a serious offense under this
par agr aph.

Because he conmmtted the offenses before My 26, 2003, this
anendnent does not apply to Rutl edge.

9



convictions” for purposes of (F)(2). 1d. at 44, 932 P.2d at 800.
119 Rogovich differs from this case in two ways. First,
Rogovi ch chal | enged only whether the timng of the convictions and
the nature of the offenses satisfied the requirenents of (F)(2).
See id. Thus, Rogovich did not raise, nor did this court address,
the specific issue we face here. Second, at |east one aggravated
assault conviction and one arned robbery conviction were conm tted
separately from each murder. See id. at 40, 932 P.2d at 796

Accordi ngly, the facts i n Rogovi ch supported the application of the
(F)(2) factor with convictions for serious offenses that were
committed separately fromthe nurders, unlike the situationinthis
case.

120 In the second case the State cites, State v. Jones, the
def endant was charged with six counts of first degree nurder, three
counts of aggravated assault, three counts of arned robbery, and
two counts of first-degree burglary. 197 Ariz. 290, 297, Y 1, 4
P. 3d 345, 352 (2000). The events that |l ed to the charges arose out
of two separate arned robberies that were conmtted on different
dates at different places; two people were nmurdered during the
first robbery, and four people during the second robbery. 1d. at
297-98, 19 1-9, 4 P.3d at 352-53. Because the defendant was
convicted of the serious offenses before he was sentenced for the
mur der convictions, the court held that each of the convictions for
aggravated assault, arnmed robbery, and first degree burglary

satisfied the (F)(2) aggravating factor. 1d. at 311, § 64, 4 P.3d

10



at 366.

121 We find Jones distingui shable. Although not specifically
expl ai ned by the court because the issue was not raised, the facts
in Jones establish that a nunmber of serious offenses were committed
on different days and at different places. See id. at 297-98, 11
1-9, 4 P.3d at 352-53. Therefore, it can hardly be said that only
serious of fenses commtted in conjunction with the nurder were used
to satisfy the (F)(2) aggravating factor.*

122 Thus, neither Rogovich nor Jones directly addressed the
specific issue presented in this case - whether a conviction for a
serious offense arising out of the sane event as a nurder charge
coul d be consi dered when determ ning the existence of the (F)(2)
aggravating factor. W, however, addressed this issue in State v.
Phillips, 202 Ariz. 427, 438, T 56, 46 P.3d 1048, 1059 (2002).
123 In Phillips, we held that convictions arising “fromthe
same set of events as the nurder charge . . . should not be

consi dered when determ ning the exi stence of the [(F)(2)] factor.”

4 Referring to the trial court’s special verdict in Jones,
the State points out that the trial judge used all of the serious
of fenses to support its finding on the (F)(2) factor. And because
in our independent review of the inposition of the death penalty
this court affirmed the trial court’s finding on the (F)(2) factor,
the State draws the conclusion that we approved the use of
cont enpor aneous serious offenses to satisfy (F)(2). However, we
made no such hol ding. Instead, we focused on whet her the offenses
were entered before sentencing on the nurders, and whether the
nmurders were i nproperly “doubl e-counted” in satisfying both (F)(1)
and (F)(2). Jones, 197 Ariz. at 311, Y 64, 4 P.3d at 366.

11



Id. In support of that holding, the court cited a footnote from
Getzler. 135 Ariz. at 57 n.2, 659 P.2d at 16 n. 2. In that
footnote, the court, in explaining that a conviction for a serious
of fense entered before the sentencing hearing satisfied (F)(2),
commented that it di sapproved any | anguage in State v. Otiz, 131
Ariz. 195, 211, 639 P.2d 1020, 1036 (1981), *“suggesting the
contrary.” Getzler, 135 Ariz. at 57 n.2, 659 P.2d at 16 n.2. The
court went on to state “[i]n Otiz, we found the trial court erred
in considering a contenporaneous conviction for conspiracy to
commt murder as aggravation for the nurder. This exclusion from
consideration is best understood as having been required because
both convictions arose out of the same set of events.” I d.
(enphasis added). The State argues that the enphasi zed | anguage
from Getzler is dictum and therefore not controlling. Ve

di sagree for the foll ow ng reasons.

124 First, Phillips considered Getzler as persuasive
authority on this point. Second, the State has presented no
conpelling reason for us to overrule Phillips. See State v.

H ckman, 205 Ariz. 192, 200-01, 919 37-38, 68 P.3d 418, 426-27
(2003) (explaining that respect for precedent requires that a court
not overrul e precedent unless there are conpelling reasons to do
so, and deference to precedent is strongest when prior decisions
construe a statute). Third, the State has cited no case, nor have

we found one, in which this court was faced with a situation in

12



which the (F)(2) factor was only supported by a serious offense
comm tted contenporaneously wth the nurder. Fourth, because this
i ssue has not arisen before (other thanin Otiz and Phillips), it
appears that neither prosecutors nor judges have routinely
interpreted (F)(2) in such a way that a serious offense commtted
in conjunction with the nmurder could support application of that
factor. Finally, to hold as the State urges would nean that a
nunber of prior death penalties could have been supported by an
addi ti onal aggravating factor. See, e.g., State v. Trostle, 191
Ariz. 4, 17-18, 951 P. 2d 869, 882-83 (1997) (Defendant convicted of
felony nmurder based on armed robbery and kidnapping;, the state
apparently all eged pecuniary gain, AR S. section 13-703(F)(5), and
that the murder was committed in an especially heinous, cruel, or
depraved nmanner, A R S. section 13-703(F)(6), as aggravating
factors, but not as previous serious convictions under A R S
section 13-703(F)(2)); State v. Dickens, 187 Ariz. 1, 23-25, 926
P. 2d 468, 490-92 (1996) (Defendant convicted of fel ony nurder based
on arned robbery; the state appeared to have limted its
al | egations of aggravating circunstances to pecuniary gain, AR S
section 13-703(F)(5), that the murder was especially heinous,
cruel, or depraved, A R S. section 13-703(F)(6), and multiple
hom ci des, AR S. section 13-703(F)(8), but not previous serious

convictions under A.R S. section 13-703(F)(2)).

13



125 Accordingly, we hold that Rutledge s conviction for a
“serious offense” occurring sinmultaneously with a nurder conviction
cannot be used for (F)(2) purposes under the version of ARS
section 13-703(F)(2) applicable to Rutl edge.
I V.

126 Because we hold that the sole aggravating factor in this
case nust be presented to a jury, we vacate Rutledge’'s death
sentence and remand for resentencing. Therefore we find it
unnecessary t o exam ne whet her harm ess error occurred with respect
to the mtigating circunstances. See Ring Ill, 204 Ariz. at 565,
9 104, 65 P.3d at 946 (hol ding that our harnl ess error inquiry does
not end with the aggravating circunstances). Mreover, the State
concedes that if Ring IlIl remains the law, this case nust be

remanded for resentencing.?®

V.
127 For the foregoing reasons, we cannot conclude that the
Ring Il error was harmess in this case. Accordingly, we vacate

Rut | edge’ s deat h sentence, and remand for resentenci ng under A R S.

5 The State filed a petition for certiorari with the United
States Suprenme Court challenging this court’s position, as applied
in Pandel i, that under the Suprenme Court’s decisionin Rng Il, an

anal ysis of harmess error at the sentencing phase of a capita
trial nust also “consider whether reversible error occurred with
respect to the mtigating circunstances.” Pandeli, 204 Ariz. at
572, 9 10, 65 P.3d at 953; see also Ring Ill, 204 Ariz. at 561-62,
565, 1 87-90, 104, 65 P.3d at 942-43, 946. The State acknow edges
that if the Suprene Court denies its petition for certiorari, Ring
1l requires resentencing in this case.

14



sections 13-703 and 13-703.01 (Supp. 2002).

M chael D. Ryan, Justice

CONCURRI NG:

Ruth V. MG egor, Vice Chief Justice

Rebecca Wiite Berch, Justice

JONES, CJ., concurring in part, dissenting in part:

128 | concur in the result, but |I respectfully dissent from
the mpjority’s conclusion that harnmless error analysis is
appropriate where sentencing determ nations are made by the trial
judge in the absence of the jury. The right to trial by an
inmpartial jury is fundanental. The sentencing phase is, of itself,
alife or death matter. Were a judge, not a jury, determ nes all
guestions pertaining to sentencing, | believe a violation of the
Sixth Anmendnent to the Constitution of the United States has
occurred. Inthe aftermath of the Suprene Court’s decision in R ng
v. Arizona, 536 U S 584, 122 S. . 2428 (2002) (Ring I1), the
absence of the jury in the sentencing phase of a capital trial
necessarily anounts to structural error. | would remand the case
for resentencing, sinply on the basis of the Sixth Amendnent

15



violation. See State v. Ring, 204 Ariz. 534, 565-67, YT 105-14, 65
P. 3d 915, 946-48 (2003) (Fel dman, J., concurring in part, dissenting

in part) (Ring IIl).

Charl es E. Jones, Chief Justice

Not e: Justice Hurwitz took no part in the consideration or
deci sion of this case.
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